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JOAN SMITH




§




Defendant



§

WILLIAMSON COUNTY, TEXAS

DEFENDANT JOAN SMITH’S BRIEF IN SUPPORT OF

REQUEST FOR ATTORNEY’S FEES UNDER THE LEASE CONTRACT


Defendant JOAN SMITH respectfully shows the court the following in support of her request for attorney’s fees under the lease contract.

1.


A court may award attorney’s fees to a party, such as Defendant Joan Smith, who is receiving free legal representation and is not required to pay attorney’s fees.  This matter has been settled in cases concerning civil rights fee awards under 42 U.S.C. § 1988 and fee awards under the Truth-in-Lending Act.  Those statutes allow for the “prevailing party” to recover attorney’s fees, just as Ms. Smith’s lease contract allows for the “prevailing party” to recover attorney’s fees.  As shown below, the reasoning in those cases applies with equal force to Ms. Smith’s request for attorney’s fees.  Because Ms. Smith prevailed in this action, she is entitled to recover attorney’s fees.

2.


Paragraph 20 of the Apartment Lease between Plaintiff Darth Apartments  and Ms. Smith, entitled “General,” provides that “[i]n any lawsuit involving this lease between owner and resident, the prevailing party shall be entitled to recover attorney’s fees and all other costs of litigation from the non-prevailing party.”  See Apartment Lease Contract, at para. 20.

3.


Section 1988 states, in pertinent part, “In any action or proceeding to enforce a provision of sections 1981, 1981a, 1982, 1983, 1985, and 1986 of this title, … the court, in its discretion, may allow the prevailing party, other than the United States, a reasonable attorney’s fee as part of the costs … .”  42 U.S.C. §1988 (LEXIS through 2004 legislation).  Similarly, the Truth-in-Lending Act provides that anyone violating that Act “is liable to such person…[for] a reasonable attorney’s fee.”  15 U.S.C.A. §1640(a)(3)( (LEXIS through 2004 legislation).

4.


In Sellers v. Wollman, 510 F.2d 119 (5th Cir. 1975) (opinion attached), a lawsuit under the Truth-in-Lending Act, the court rejected the argument that plaintiffs could not recover fees because they were not required to pay their legal aid attorney.  The court stated:

If the district judge determines that [the Defendants] violated the Truth-in-Lending Act, plaintiffs should not be denied attorney’s fees because their attorney was employed by a legal aid society.  Sec. 1640(a)(2) directs their award, and such an award is not contingent upon an obligation to pay an attorney or the fact that no fee was charged.

Id. at 123 (emphasis added).  Similarly, the attorney’s fees provision in Darth Apartment’s lease contract is not contingent on an obligation to pay an attorney.  Thus, the same reasoning would apply, and attorney’s fees may be awarded to Texas RioGrande Legal Aid as Defendant DOE’s attorney.

5.

In Watkins v. Mobile Housing Board, 632 F.2d 565 (5th Cir. 1980) (opinion attached), the court, in assessing the adequacy of a fee award to a legal services organization under Section 1988, stated:

We have also held, however, that the fact that fees would inure to the benefit of a nonprofit foundation was an impermissible rationale for reducing the amount. …  [T]he fact that the prevailing party was represented by a public service firm or an association funded by public funds is irrelevant.

Id. at 567 (emphasis added).  The reasoning of the court in Watkins is equally applicable here.  Finally, in 1984, the Supreme Court put the entire issue of recovery of fees by legal services organizations to rest when it held in Blum v. Stenson, 465 U.S. 886, 104 S. Ct. 1541 (1984), that the calculation of a fee award under Section 1988 does not turn on whether the plaintiff is represented by private counsel or by a nonprofit law firm.  Id. at 894, 104 S.Ct. at 1547.

CONCLUSION
6.

An attorney’s fee award to Ms. Smith is properly assessed in this case.  Counsel for Ms. Smith testified that he spent a minimum of five hours in preparation for and attending trial and that attorney’s fees of $200 per hour is reasonable and proper in this case.  The Court should award Defendant attorney’s fees in the amount of $1,000.
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ATTORNEY FOR DEFENDANT

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of Defendant Smith’s Brief in Support of Request for Attorney’s Fees under the Apartment Lease (with cases attached) has been sent via fax (512-259-2515) to Darth Apartments, on this 26th day of August, 2004.
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