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Minimum Rents and Hardship Exemption from Payment

By Fred Fuchs

Ms. Smith comes to your office in June. She lives in public
housing, has been diagnosed with cancer, and has a pending
claim for SSI benefits. At present she has absolutely no income,
other than occasional small family loans and Food Stamps. Ms.
Smith tells you that the public housing authority (“PHA”) has
a minimum rent of $50, and that is her current monthly rent.
Ms. Smith has been unable to pay the $50 rent for April and
May. She has received a fourteen day notice of lease termination
from the PHA for failure to pay the $50 minimum rent. She
does not expect a final decision on her appeal of the denial of
her claim for SSI for another six months. She tells you that she
simply cannot pay the $50 minimum rent. She secks your help
to avoid eviction.

Unfortunately, such cases are all too common for clients who
live from paycheck to paycheck and whose lives are suddenly
devastated because of a health or family emergency. With the

passage of the Quality Housing and Work Responsibility Act of
1998!, Congress required that PHAs and owners of project
based Section 8 housing charge' minimum rents.? Tenants in
public housing, the Section 8 Housing Choice Voucher
Program, and project-based Section 8 housing are required to
pay the minimum rent if that amount is higher than the rent the
tenant would be required to pay based on thirty percent of
monthly adjusted income or ten percent of gross monthly
income.” For example,.if thirty percent of the family’s adjusted
monthly income is $45, ten percent of gross monthly income is
$35, and the PHA has established a minimum rent of $50, the
tenants monthly rent, prior to adjustment for any utility
allowance for tenant-paid utilities, would be set at $50.
Congress further directed that PHAs establish minimum
rents for public housing and the Section 8 Housing Choice
Voucher Program in an amount of not more than $50 per
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month.* Most PHAs in Texas have opted to set the minimum
rent at either $25 or $50.° Project-based Section 8 landlords,
however, do not have any authority to set the amount of the
minimum rent; Congress gave the United States Department of
Housing and Urban Development (“HUD?”) that authority.$
HUD subsequently established a $25 minimum rent for ten-
ants living in project-based Section 8 housing.” Project-based
landlords must charge $25 as the minimum rent; they can nei-
ther increase nor decrease the amount.

Nowwithstanding that the minimum rent law has been effec-
tive for several years, some PHAs and project-based landlords
have misinterpreted the minimum rent requirement and its
interaction with utility allowances for tenant-paid utilities.* The
tenant rent in public housing and project-based Section 8 is the
total tenant payment’ minus any utility allowance for tenant-
paid utilities.” Thus, for example, if the total tenant payment
for a family in public housing or project-based Section 8 hous-
ing is the minimum rent of $25 per month and the utility
allowance on the apartment for tenant-paid utilides is $65, the
family will actually make no monthly payment to the PHA or
project-based Section 8 landlord. In this instance, the family
will receive a monthly utility reimbursement check of $40 to be
used to pay utilities.

Although rent is calculated diﬂ‘cren.dy under the Section 8
Housing Voucher Program, the principle is the same. Under the
Voucher Program, PHAs are required to pay a monthly housing
assistance payment on behalf of a family to a landlord that is
equal to the lower of (1) the payment standard for the family
minus the total tenant payment, or (2) the gross rent minus the
total tenant payment." Thus, when the rent to the owner plus
the utility allowance (the gross rent) is less than the payment
standard, a family paying minimum rent may be entitled to a
monthly utility reimbursement.”? To illustrate:

Payment Standard = $1,000
Rent to Landlord = $ 800
Utility Allowance = $ 150
Gross Rent = $ 950
Minimum Rent = § 50
30% Monthly Adjusted Income = $ 35
10% Gross Monthly Income = $ 20

Here, because the gross rent is less than the payment stan-
dard, the PHA calculates the housing assistance payment on the
basis of the gross rent.” In this instance, the PHA will pay a
housing assistance payment of $900 ($950 - $50). The total
tenant payment here is the minimum rent because it is more
than either thirty percent of the family’s adjusted monthly
income or ten percent of the family’s gross monthly income.
Because the rent to the landlord is $800 and the housing assis-

tance payment is $900, the PHA will pay the tenant the §100
difference as a utility reimbursement to help pay for the cost of
the tenant-paid utilities.

Although Congress mandated minimum rents, it recognized
that situations would arise in which a family would be unable
to pay the minimum rent. Thus, it created an exception for
hardship circumstances. Congress required that a hardship
exemption be granted to families unable to pay the minimum
rent because of financial hardship in the following circum-
stances: (1) the family has lost eligibility for or is waiting on an
eligibility determination for a federal, state or local assistance
program; (2) the family would be evicted as a result of the min-
imum rent requirement; (3) the income of the family has
decreased because of changed circumstances, including loss of
employment; (4) a death in the family has occurred; and (5)
such other circumstances determined by HUD or the PHA."
When HUD published implementing regulations, it did not
expand the list of circumstances but tracked the hardship cir-
cumstances established by Congress. PHAs and project-based
Section 8 landlords, are free, however, to establish other cir-
cumstances in their local policies.”

If a family requests a financial hardship exemption, the PHA
or project-based Section 8 landlord must suspend the mini-
mum rent beginning the month following the family’s request.™
The suspension continues until the PHA or landlord deter-
mines whether a hardship exists and whether it is temporary or
long term."” In addition, PHAs are prohibited from evicting the
family for nonpayment of the minimum rent during the nine-
ty days following the family’s request for a hardship exemption
even if the PHA determines that the family does not qualify for
a financial hardship exemption.* Unfortunately, this same
ninety day protection does not apply to project-based Section 8
landlords who determine that the family does not qualify for an
exemption.”

It is not perfectly clear under the regulations whether a fam-
ily is protected from eviction for any unpaid minimum rent
that came due before the family requested an exemption.” But,
the most reasonable interpretation is that the family is protect-
ed for the ninety day period. The family cannot avail itself of
the hardship exemption until the month following the request,
but the eviction protection prohibits eviction for the ninety day
period ~ even for unpaid minimum rent due prior to the
request for a hardship exemption. This makes sense because
most families will first request a hardship exemption only after
they have defaulted on paying the minimum ren.

For instance, in Ms. Smith’s case, she will clearly be protect-
ed from eviction for nonpayment of the minimum rent that
comes due during the ninety day period following her request
for a hardship exemption. But, the ninety day window of pro-
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tection also seems to prohibit her eviction for ninety days for
nonpayment of the minimum rent that came due prior to the
date of her request” Regardless, however, of whether her
request for a hardship exemption is granted, she will remain
liable for the minimum rent due before the date of her request.
Thus, after the ninety day period, she will have to pay the min-
imum rent due before the date of her request even if she is
granted a financial hardship exemption.

Both PHAs and project-based Section 8 landlords are
required to promptly determine whether the tenant qualifies for
a hardship exemption and whether the hardship is temporary or
long term.* If the PHA or project-based Section 8 landlord
determines that the hardship is long term, it must exempt the
family from the minimum rent requirement so long as the hard-
ship continues.” No time limits exist. Also, when the hardship
is long term, the family is not required to pay the back mini-
mum rent when the hardship ends.” Thus, for example, in Ms.
Smith’s case, if the PHA determines it will take six months
before a final determination on her eligibility for SSI benefits,
this is a long term hardship. She will not have any liability to
reimburse the PHA once she begins receiving SSI benefits. Her
only liability is for the minimum rent that came due before the
date of her hardship exemption request.

On the other hand, if the PHA determines that the financial
hardship for a public housing tenant is temporary, it must rein-
state the minimum rent after the ninety days and offer the fam-
ily a reasonable repayment agreement.”” Similarly, if a project-
based Section 8 landlord or the PHA under the Section 8
Voucher Program determines that the financial hardship is tem-
porary, it may not impose the minimum rent during the ninety
day period following the date of the family’s request.” At the
end of the ninety days, however, the PHA or subsidized land-
lord must reinstate the minimum rent from the beginning of
the suspension and offer the tenant a reasonable repayment
agreement.” (The regulations do not specify whether that pay-
ment agreement must include amounts due prior the to the
hardship exemption request.)

A different result follows if the PHA or subsidized landlord
determines the family does not qualify for a hardship exemp-
tion. In that case, the minimum rent is reinstated retroactively
and the family must pay the back rent on terms established by
the PHA or subsidized landlord.® The regulations do not
require a repayment agreement in this instance.’l A public
housing family may use the grievance procedure to challenge the
PHA's denial of a request for a hardship exemption in public
housing or the Section 8 Housing Voucher Program.” Project-
based Section 8 tenants do not have access to a similar grievance
procedure. In either case, however, a tenant could challenge an
arbitrary decision by the landlord or the PHA. The tenant could
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either file suit affirmatively or raise as an affirmative defense to
eviction the failure of the PHA or subsidized landlord to grant
an exemption.”

Ms. Smith's case is not hopeless. She should not simply be
told that she needs to pay the rent and shown the door. She
should immediately request a financial hardship exemption
from the minimum rent. If the PHA or project-based Section 8
landlord ignores the request, Ms. Smith should either sue affir-
matively or defend the eviction on the grounds that she quali-
fies for the financial hardship exemption. Congress provided
this important protection for the most vulnerable of our citi-
zens, but it is of no benefit unless advocates use that sttutory

protection on behalf of their clients.

Fred Fuchs is an attorney with Texas RioGrande Legal Aid in
Austin.
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