Dale, at right, at press conference in Mexico City announcing
the filing of a complaint under the North American Agreement
on Labor Cooperation,

From its inception, the legal services program has
been far more active in the areas of family law, hous-
ing, public benefits and sometimes consumer law, while
employment law has been the nearly exclusive domain
of a few migrant projects. The reasons for this are
largely historical. Twenty-five or thirty years ago, when
legal services was finding its identity, the typical legal
services client was a single head of household welfare
mom or senior citizen, who did not work. A household
with a full time worker, even at minimum wage, was
above the poverty level unless it was very large and had
no other sources of income. Public benefit levels were
so low, and wages relatively higher, so that working
peopie, even if poor, were seen to be a little better off,
Since most employment statutes contain fee-shifting
provisions, there was also a sense that the private bar
was available to assist in employment cases. So in the
early days, there was not much perceived need for em-
ployment law expertise in legal services.

In the intervening vears, circurnstances have
changed tremendously. Immigration has fundamen-
tally changed the nature of poverty in the United States.
The influx of new, easily exploitable workers has caused
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relative wages and working conditions to fall. The Ut-
ban Institute, a non-partisan economic and social poli-
¢y research organization, recently reported that, during
the 1990s, one out of every two new workers was an
Immigrant. Gregon s foreign-born population grew by
108 percent during the 1990s, making it the sixteenth
fastest growing immigrant rate in the ceuntry.3 In 2001,
while immigrants represented roughly 11 percent of:
the total United States population, they made up 20
percent of the low-wage labor force.” Further, two mil-
lion immigrant workers reportedly carned less than the
minimum wage.’

International trade and globalization has caused
the loss of hundreds of thousands of middle-class
manufacturing jobs, and the new jobs being created
tend to be less secure, lower wage service jobs. To save
labor costs, large US employers have moved away from
fuli-time career jobs to part time, contracted and tem-
porary workers. Legal representation for employment
matters is especially important for these workers given
the General Accounting Office’s recent findings both
that portions of the contingent workforce are particu-
larly vulnerable to workplace abuses and that the De-
partment of Labor has difficulty enforcing protections
afforded to these workers under the Fair Labor Stan-
dards Act and the Occupational Safety and Heaith Act
of 1970.” The percentage of workers in union jobs has
fallen steadily. Welfare reform has pushed single moms
off of assistance and into low-wage, dead-end work.

In a real sense, employment law has become the key to
“income maintenance” in the new American economy.
These combined forces have led to a very high,

unmet need among low-wage workers for legal help
with employment problems. In a recent statewide legal
needs survey sponsored by the Oregon State Bar, the
Governor and the Oregon Judicial department, one of
the highest areas of legal need among Oregonians is for
representation with employment problems. Twenty-
seven percent of the survey respondents who had legal
problems had employment-related needs, Significantly,
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among the homeless {469, farm workers (57
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i

Latinos not engaged in farm work (44%), immigrants
{(44%), and the non-English speaking (44%), the need
for representation with employment problems was ex-
perienced at even higher rates.” A legal needs study just
published in Washington State reached similar conclu-
sions, and a Montana study soon to be published will
report simifar findings.”

Nor is it true that the private bar is filling this need.

The needs identified in the studies cited above were
overwhelmingly unmet. On a contingent fee basis,
private attorneys typicaily accept only the most at-
tractive cases, involving large amounts of damages. A
contingent, low-wage worker is unlikely to have such
claims. Indeed, even though employment problems are
reported to be roughly as common as family law issues,
itis about four times more likely that a person with a
family faw problem will be able to secure representa-
tion by an attorney. "

Because of this history of not being involved with
employment problems, opening case acceptance poli-
cles to include protecting low income workers on the
job presents real challenges for legal services today.
Many programs may not have the wealth of cxpertise
and experience with these issues that exists in other,
more traditional substantive areas. Programs may not
have the internal constituencies to push acceptance of
these cases, and in a funding climate where everything
IS SEEN A8 @ ZEro-SUIM game, committing resources to
this means doing less in other areas to which staff are
committed. Ultimately, though, if legal services is to
continue to be about meeting client needs, as opposed
to staff interests, addressing this issue is long overdue.

i D. Michael Dale was a legal services lawyer in Oregon
from 1975 until 2001, during which time he directed a
rural branch office, was director of Oregon’s migrant farm
worker program, director of litigation and acting executive
director of Oregon Legal Services, and helped to organize
the Oregon Law Center, a non-LSC funded provider, serv-
ing as OLCs first director of litigation. Since 2001, he has
been representing low wage workers as a private lawver
and is “of counsel” to Texas Rio Grande Legal Assistance
and the Southern Migrant Legal Services programs. He
is currently Executive Director of the Northwest Work-
ers’ Justice Project, a non-publicly funded legal services
program, which he founded in 2003, 1o represent immi-
grant and contingent low wage workers with labor and

ceds studies

employment problems. Dale authored legal s
sponsorea by the Oregon Supreme Court, Governor lohn
Kitzhaber and the Oregon State Bar in 2000, and by the

Montana State Bar in 2005, served as study consultant to
the Washington courts’ legal needs study in 2003, and is
currently working on a similar legal needs analysis in Utah.
Northwest Workers' Justice Project INWIPY is dedicated
to improving enforcement of the workplace and organiz-
ing rights of low-wage, contingent, and immigrant work-
ers in the Pacific Northwest. NWJP's provides high quatity
legal support and education o workers and their organiza-
tions, focusing on the priority areas of low-wage workers’
organizing rights; rights of immigrant workers; rights of
contingent workers {i.e., contract, part-time, day haul,
temporary, etc.); and effects of international trade on low-
wage workers. NW]JP litigates significant cases, undertakes
policy advocacy, and provides training to workers about
employment and organizing rights. Through training, re-
ferral, and co-counseling, NWJP also enlists the participa-
tion of private, pro bono lawyers and publicly funded legal
services lawyers in aspects of this work, thereby further
expanding low-wage workers’ access to legal help.
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